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R Street Institute is a nonprofit, nonpartisan, public policy 
research organization. Our mission is to engage in policy 
research and outreach to promote free markets and 
limited, effective government.

WHO  WE  ARE



In addition to our D.C. 
headquarters, we have 
offices in Georgia, Texas, 
Massachusetts, Ohio and 
California.

WHERE WE ARE



Source: https://consumerfed.org/wp-content/uploads/2021/04/How-the-Cash-Rich-Insurance-Industry-Fakes-Crises-and-Invents-Social-Inflation.pdf

Nothing to See Here?

https://consumerfed.org/wp-content/uploads/2021/04/How-the-Cash-Rich-Insurance-Industry-Fakes-Crises-and-Invents-Social-Inflation.pdf


What is Social Inflation?

“a broad definition by 
society and juries of 
what is covered by 
insurance policies”

Berkshire Hathaway 1977 Annual Letter to Shareholders
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https://www.berkshirehathaway.com/letters/1977.html
https://www.berkshirehathaway.com/letters/1977.html


The PartnerRe Definition

ÒSocial inflation is the increase in insurance losses caused by 
such factors as higher jury awards, more liberal treatment of 
claims by workersÕ compensation boards, legislated rises in 
compensation benefit levels, and new concepts of tort and 
negligence . It is of concern for re/insurers because it is hard to 
predict social inflation trends, making it challenging to 
underwrite and price risks such as workersÕ compensation, 
directorsÕ and officersÕ liability, medical malpractice, and general 
liability and public liability, which are most vulnerable to this 
phenomenon.Ó 

https://partnerre.com/opinions_research/social-inflation-in-the-u-s-what-is-it-and-why-is-it-a-concern/



Numbers Don’t Lie

!

!"#

$

$"#

%

%"#

&

&"#

'

'"#

%!!$ %!!% %!!& %!!' %!!# %!!( %!!) %!!* %!!+ %!$! %!$$ %!$% %!$& %!$' %!$# %!$( %!$) %!$* %!$+ %!%! %!%$,

!"#$%&'()*+,'-$&./"'0%+%/$+1
$&'2'3$//$)&*

456"/$3$&%61
-)768"9' :#;$*"& ,'7*"#'<$+='5"63$**$)&



Behavioral, Structural Plaintiff Bar Change
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Count the Billboards



TPLF – A Growing Industry
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ILFA Members



Three Types of TPLF Players
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Personal versus Commercial

Personal

! Consumer lawsuit lending, which 
typically involves individual 
personal injury cases

! Medical bills

! Bodily injury (truck accident)

Commercial

! Investments in large-scale tort 
and commercial cases and 
alternative dispute resolution 
proceedings

! Patent

! Intellectual property



Litigation Funders and Tom Girardi

Litigation lenders bankrolled Tom 
Girardi despite his apparent 
'proclivities' for stealing from 
clients, suit says

Source: https://www.abajournal.com/web/article/suit-accuses-litigation-lenders-of-funding-lawyer-tom-girardi-despite-his-proclivities-for-stealing-from-clients
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Litigation Funders Backed Fraudulent 
Judgment 
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Patent Trolls
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• Do not innovate, hire, build, or 
create 

• Are shell companies  
• Are often supported by litigation 

finance, hedge funds, sovereign 
wealth funds

• Are only in business to make 
money from lawsuits



TPLF as National Security Risk

, -./0123 G77F63HHIII"?..?92"1.JH62@01GQRSI.09;T1.A89=17TJ@FT;281.AU6./012S9AJ6U7KJS=61GU6@SVU<2;S%@GWXYI=Z#0[I08)(:G56D'DY[5\(]A^Z_:W.:V.Y:̀YZ :IUK=IS$$'%UK=GS)$*U;
F0S%a=J?01S!W]>!&KN#>%b'C

https://www.google.com/search?q=world+conflict+map+defcon&source=lnms&tbm=isch&sa=X&ved=2ahUKEwiQ5rHwrf76AhWsk4kEHWY6DnIQ_AUoAXoECAEQAw&biw=1142&bih=718&dpr=2


Ethical 
Considerations

! Attorney -client privilege. Litigation funders typically 
require clients to authorize counsel to release 
information otherwise protected by attorney -client 
privilege

! Conflict of interest, duty of loyalty. Acc. to Rule 
1.7(a)(2) of the Rules of Professional Conduct: A 
concurrent conflict of interest ex ists if ... there is a 
significant risk that the representation of one or more 
clients will be materially limited by the lawyer's 
responsibilities to ... a third party person or by a 
personal interest of the lawyer.

! Lawyer independence. Professional Conduct Rule 2.1 
requires lawyer to ".. . exercise independent 
professional judgment" in client representation. 

! Fee Splitting. Professional Conduct Model Rule 5.4 
prohibits "permit[ting] a person who . . . pays the 
lawyer to render legal services for another to direct or 
regulate the lawyer's pro fessional judgment" in 
performing those services.



Is There More Data? There is



How to Respond

! Public policy education/advocacy to push back 
on litigation finance, anchoring, phantom 
damages in state capitols

! Cite violation of Federal Rules of Evidence 
Rule 403 authorizing courts to exclude 
evidence inducing decisions on purely 
emotional basis

! Object to anchoring -- cite violation of 
Evidence Rules checks on excessive non-
economic damages, e.g. NYÕs Civil Practice 
Law & Rules 5501(c) allows new trial if award 
deviates materially from reasonable 
compensation

! Support Grassley/Issa  proposed bill requiring 
disclosure of litigation funding in civil lawsuits



Thank you!

Jerry Theodorou
jtheodorou@rstreet.org

www.rstreet.org
Twitter: @RSI

http://www.rstreet.org/

