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Introduction

* Largest GA in history in terms of values at Risk

* Vessel Value - $125 Million

 Cargo Value - $500- $600 Million (30-40% uninsured)
* ContainerValues - $30 Million

* Bunkers - $

* Significant impact on global trade and insurance / reinsurance
markets



Background

On March 239, the M/V “EVER GIVEN” - a
l container ship with a capacity of 24,000
o™ TEU ran aground while transiting the Suez

puRsenT evols | Canal and became lodged sideways,
: m, ‘P 'l EVER GIVEN

19| it s blocking traffic through the canal from both
Yol directions.

N/ / “TAH@% Multiple tugs worked unsuccessfully over
t R/ mesn the course of the day to free the vessel.
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Dredgers were engaged to
clear sand and mud from

around the vessel to free her,
but to no avail.

Timeline

25 Mar.
o o
24 Mar. ->

Smit Salvage arrives to assist in
refloating efforts pursuant to Lloyd'’s
open form of salvage contract. The

Suez Canal Authority (SCA) suspends
navigation through the canal until such
time as the vessel refloated.




Timeline (continued)

The ship's rudder and propellers
are successfully freed; however

the vessel remained lodged
[stuck.

26 Mar.

By March 27, as many as 14
tugs were reported to be
involved in the refloating
effort.
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Success...not so fast.

Finally on March 29, the Ever Given was successfully dislodged from the
banks of the Suez Canal and sent to the Great Bitter Lake where she
anchored safely, awaiting further damage assessment to determine that it
was safe to proceed on her voyage and what, if any repairs would be

immediately necessary.

On April 7", the Suez Canal Authority (SCA)presented the Owners of the

Ever Given with a claimin t
reportedly made by Owne
SCA.

he sum of $916 Million. A settlement offer was
rs and their insurers and was rejected by the

On April 213t , the vessel was arrested. Following extensive negotiations, a
formal solution was agreed on July 4™, and on July 7t" the Ever Given

departed the Great Bitter
vessel departed Port Said

_ake and proceeded to Port Said, Egypt. The
to complete her voyage after 5 days of class

surveys at anchorage outsid

e Port Said.



Exposures/insurance Considerations

* Vessel — (Hull & Machinery)
* Cargo
* Vessel Liabilities (Protection & Indemnity (P&I))



Hull & Machinery Policy

* Provides coverage for physical loss or damage to the vessel.

* Particular Average — Damage to the hull and machinery as a result of the
grounding.

* In this instance, damage reportedly not significant, so no repairs
immediately necessary for the safety of the voyage.

* Responds for Vessel's Proportion of General Average and Salvage
* Principal Allowances in General Average to be discussed later



Cargo Policy

* 15t party cover for loss or damage to cargo

* Does not appear to have been any direct physical loss or damage to cargo as a
result of the grounding.

* Delay/Loss of Market?
» Cargo’s proportion of General Average

» Defenses to General Average —Unseaworthiness

* If successful, shipowner’s P&I Club may respond for cargo’s unrecoverable
portion of GA).

* YA Rules — Rights or defenses available to the parties are not prejudiced by
the existence of a general average. Rule D

* GA security — promise to pay any GA contributions found to be properly
due.



Protection & Indemnity (P&l)

Subject to applicable Club Rules, where vessel owner is found legally liable:

* Liability for loss or damage to cargo on board the entered vessel (where there is a breach of contract of
carriage); for loss or damage to cargo on other vessels; for delay claims from third party vessels; for

damage to the canal/banks etc.; cost of defending these claims.
*N.B. - the above are contingent on the Owners legal liability.
* Fines (subject to Club Rules)
* Cargo’s unrecoverable GA contributions (if applicable, e.g., breach of contract/unseaworthiness)

* May also respond for liabilities and costs arising out of consignee’s failure to remove cargo (again

subject to Club Rules)



General Average

* Concept

“That which has been sacrificed for the benefit of all shall be made good by the
contribution of all.”

* Common Benefit vs. Common Safety

* Achievement of safety is the first step. But York Antwerp Rules also recognize that successful
completion of the voyage benefits all.

* Example — Port of refuge expenses (Port Charges, wages and maintenance of the crew incurred in
putting into a port of refuge and incurred during the period of inspection/repair))

* Essential Elements of General Average
* Sacrifice or expenditure must be Extraordinary
* Intentional/voluntary
* Common Safety — Not just part of the property
* Purpose — preservation from peril



General Average

* Who contributes

* Vessel Owners

* H&M Policy
* Cargo Owners

* Cargo Policy if insured
 Time Charterer’s (Bunkers)

* Assuming one isin place, charterer’s liability cover through a P&I Club may
respond subject to the applicable Club Rules.

e Containers

* May be coverage available through insurance on the containers, e.g., entry
with TT Club.

* Basis of Contributory Values

* Value of the property to its owner at the termination of the adventure. Exception —
Contributory value of cargo is based on invoice or shipped value, deducting any
damage sustained prior to or at discharge.



General Average - Principal Allowances

Salvage

o Salvage is a General Average expenditure (York Antwerp Rules — Rule VI)

o The Salvor has a lien on all property saved — will require security at the successful completion of
salvage open.

o Lloyd’s Open Form (LOF) - For container ship casualties, values are typically quite high. Thus
salvage is typically dealt with pursuant to Lloyd’s Open Form on a “No-Cure, No-Pay” basis.

o In signing, Master/Owner binds himself and cargo interests as if they had each signed separately.
Thus, liability is separate, with each party responsible only for their own proportion.

o Accordingly, each interest is under separate obligation to provide their own security for their
respective properties. Average Adjusters can assist in collecting salvage security from cargo
owners.

o Salvage Security is provided to salvors where and when the salvage services terminate

o The various parties’ contribution to salvage would be in proportion to their salved value.

However, in General Average any Salvage Award would be reapportioned on the basis of each
interest’s contributory value, which may be different, as these are based on net value at
destination.



General Average - Principal Allowances
(continued)

Port of Refuge Expenses/Wages and Maintenance of Crew

o Vessel proceeded to anchor at the Great Bitter Lake to inspect the bottom and determine whether
any repairs would be immediately necessary for the common safety (safety of the voyage).

o Typically, any expenses associated with entering the anchorage as well as wages and maintenance of
Master Officers and Crew, and fuel and stores consumed during the resulting prolongation of the
voyage and while detained there would be allowed until the vessel shall or should have been ready to
proceed on her voyage.

o The arrest of the vessel by the SCA muddies the waters a bit here, given the subsequent arrest of the
vessel. Some may note similarities with the case of the “LONGCHAMP”. That case involved a chemical
carrier which was boarded by Pirates in the Gulf of Aden and diverted to Somali Waters. Over a
seven-week period of negotiation, the initial ransom was reduced from 6 Mil to USD 1.85 mil. The
Owners claimed as GA the costs incurred (crew wages, supplies, bunkers) during the period of
negotiation. The UK Supreme Court held that those expenses fell within the meaning of Rule F
(substituted expenses).



General Average - Principal Allowances
(continued)

Port of Refuge Expenses/Wages and Maintenance of Crew (continued)

“LONGCHAMP”
* Certainly, there are some differences.
 Would an arrest by a Sovereign State be treated the same as a Piracy case?
* |s the General Average on the Ever Given subject to English Law (other
jurisdictions may have a different view to the UK Supreme Court’s decision on
the “LONGCHAMP”)

* It will be interesting to see if and how this may be addressed in this case.



General Average - Principal Allowances
(continued)

Demand by Suez Canal Authority

e Initial demand was reportedlyS900 Mil+. At some stage in the negotiations, demand
was lowered to roughly $500 Million. I’'m not aware of what the final settlement figure
was, but to the extent that the SCA’s claim included any valid salvage expenditures,
some of those may be allowed in General Average. Any fines, penalties, etc., would not.



General Average - Principal Allowances

“What if the vessel damage was more severe?”

Suppose while anchored at Great Bitter Lake, damage surveys revealed significant bottom damage which
must be repaired before voyage can safely continue. The Vessel puts into Port of Refuge for permanent
repairs, which will take say 10 weeks, and the Cargo will need to be discharged and stored ashore for the
duration of repairs at a cost of $600,000.

* Costs of discharging, storing and reloading the cargo - $600,000 would be allowable in General Average
(Rule X (b) & (c) — York Antwerp Rules 1994).

* Alternatively, the vessel owners can transship and forward the cargo to destination. Let’s say that cost is
$350,000.

* The net* cost of transshipment and forwarding of cargo would be allowable as a substituted expense
under Rule F of the York Antwerp Rules 1994.

* *j.e.—cost less any savings from the original vessel not doing the voyage herself.

Rule F - Any additional expense incurred in place of another expense which would have been allowable as
general average shall be deemed to be general average and so allowed without regard to the saving, if any, to
other interests, but only up to the amount of the general average expense avoided.



General Average - Principal Allowances

“What if the vessel damage was more severe?”

* To allow expenditure as a substituted expense, there must have been an alternative
course of action that would have been reasonably allowable in General Average

* NB - *In the above example involving transshipment and forwarding of cargo,
under Rule G of the York Antwerp Rules 1994, the general average will proceed as if
the forwarding had not taken place. Allowances attaching to cargo will not exceed
the cost which would have been borne by the Owners of the cargo if it had been
forwarded at their expense.

* Benefits cargo owners — early delivery of cargo;

* Benefits vessel owner — continues to receive allowances in General Average in
respect of the prolongation of the voyage.

If earlier Rules applied (e.g. 1974), then Cargo Owners would be asked to sign a
Non- Separation Agreement — with wording very similar to that found in Rule G



General Average - Principal Allowances

“What if the vessel damage was more severe?” (Cont’d)
The following costs would also be allowed in GA.

* The costs of entering and leaving the port, i.e. (Rule X (a) York Antwerp Rules
1994)

* Port Charges, wages and maintenance of crew and fuel and stores consumed

* During prolongation of the voyage occasioned by ship entering port of
refuge
* During the extra period of detention at the port of refuge until the ship shall

or should have been ready to proceed on her voyage. (Rule XI — York
Antwerp Rules 1994)

* Suppose the vessel sustained damage during refloating efforts. This damage
would be considered a General Average sacrifice and accordingly the cost of
repairing such damage would be allowed as General Average.



Role of the Average Adjuster

* Provide advice to vessel owners throughout the casualty.
* Collection of GA Security (Average Bond/Average Guarantee)

* Collection of Salvage Security for the various cargo interests, and
other property called on to contribute.

* Preparation of the Adjustment

* Collection of claim from contributing interests



Closing Remarks

This case of the EVER GIVEN illustrates not only the far-
reaching effects that a marine casualty can have on global
trade, but also the exposures faced by all the parties involved in
a common maritime adventure. Thankfully, many of these risks
can be mitigated by having the appropriate insurances in place.

| hope this presentation provided some further insight into how
the various insurances may respond in a casualty such as the
EVER GIVEN, as well as the role general average plays in a
major marine casualty, and how it fits into that response.






